
299
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Contractor-owned property and store them
at the Contractor’s plant or in a public in-
sured warehouse, in accordance with sound
practice and in a manner compatible with
their security classification. Except as pro-
vided in this subparagraph, the Government
shall not be liable to the Contractor for fail-
ure to give the written notice required by
subparagraph (n)(4).

(6) Nonseverable items of the facilities or
items of the facilities subject to patent or
proprietary rights shall be disposed of in
such manner as the parties may have agreed
to in writing.

(7) The Government, either directly or by
third persons engaged by it, may remove or
otherwise dispose of any facilities for which
the Contractor’s authority to use has been
terminated, other than those for which spe-
cific provision is made in subparagraph
(n)(6).

(8) The Contractor shall, within a reason-
able time after the expiration of the 120-day
period specified in subparagraph (n)(4), re-
move all of its property from the Govern-
ment property and take such action as the
Contracting Officer may direct in writing
with respect to restoring that Government
property (to the extent that it is affected by
the installation of the Contractor’s property)
to its condition before such installation.

(9) Unless otherwise specifically provided
in this contract, the Government shall not
be obligated to the Contractor to restore or
rehabilitate any property at the Contractor’s
plant, except for restoration or rehabilita-
tion costs caused by removal of the facilities
under subdivision (n)(4)(ii). The Contractor
agrees to indemnify the Government against
all suits or claims for damages arising out of
the Government’s failure to restore or reha-
bilitate any property at the Contractor’s
plant or property of its subcontractors, ex-
cept any damage as may be caused by the
negligence of the Government, its agents, or
independent contractors.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 2640, Jan. 26, 1996]

52.245–8 Liability for the Facilities.

As prescribed in 45.302–6(b), insert the
following clause in solicitations and
contracts when a consolidated facili-
ties contract, a facilities acquisition
contract, or a facilities use contract is
contemplated.

LIABILITY FOR THE FACILITIES (APR 1984)

(a) The term Contractor’s managerial person-
nel, as used in this clause, means any of the
Contractor’s directors, officers, managers,

superintendents, or equivalent representa-
tives who have supervision or direction of—

(1) All or substantially all of the Contrac-
tor’s business;

(2) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which the facilities are installed
or located; or

(3) A separate and complete major indus-
trial operation in connection with which the
facilities are used.

(b) The Contractor shall not be liable for
any loss or destruction of, or damage to, the
facilities, or for expenses incidental to such
loss, destruction, or damage, except as pro-
vided in this clause.

(c) The Contractor shall be liable for loss
or destruction of, or damage to, the facili-
ties, and for expenses incidental to such loss,
destruction, or damage—

(1) That results from a risk expressly re-
quired to be insured under this contract, but
only to the extent of the insurance required
to be purchased and maintained, or to the
extent of insurance actually purchased and
maintained, whichever is greater;

(2) That results from a risk that is in fact
covered by insurance or for which the Con-
tractor is otherwise reimbursed, but only to
the extent of such insurance or reimburse-
ment;

(3) For which the Contractor is otherwise
responsible under the express terms of this
contract;

(4) That results from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s managerial personnel; or

(5) That results from a failure, due to will-
ful misconduct or lack of good faith on the
part of the Contractor’s managerial person-
nel—

(i) To establish, maintain, and administer
a system for control of the facilities in ac-
cordance with the Property administration
paragraph of the Government Property
clause; or

(ii) To maintain and administer a program
for maintenance, repair, protection, and
preservation of the facilities, in accordance
with the Property administration paragraph of
the Government Property clause, or to take
reasonable steps to comply with any appro-
priate written direction that the Contracting
Officer may prescribe as reasonably nec-
essary for the protection of the facilities. If
the Government Property clause does not in-
clude the Property administration paragraph,
then the Contractor shall exercise sound in-
dustrial practice in complying with the re-
quirements of this subdivision (c)(5)(ii).

(d)(1) If the Contractor fails to act as pro-
vided by subparagraph (c)(5) above, after
being notified (by certified mail addressed to
one of the Contractor’s managerial person-
nel) of the Government’s disapproval, with-
drawal of approval, or nonacceptance of the
system or program, it shall be conclusively
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